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THIS ELECTRONIC TRACKING AGREEMENT dated as of , 20__ (this
“Agreement”) among ("Lender”), MERSCORP Holdings, Inc.
(“Electronic Agent”), Mortgage Electronic Registration Systems, Inc. ("MERS”) and
("Borrower”).




Borrower and Lender

ELECTRONIC TRACKING AGREEMENT
WAREHOUSE LENDER

2. Appointment of the Electronic Agent.

(a) The Lender and the Borrower,

by execution and delivery

of this Agreement, each does hereby appoint MERSCORP
Holdings, Inc. as the Electronic Agent, subject to the terms of
this Agreement, to perform the obligations set forth herein.

(b) MERSCORP Holdings, Inc., by execution and delivery of this

Agreement, does hereby (i) agree
Borrower subject to the terms of this

with the Lender and the
Agreement to perform the

services set forth herein, and (ii) accepts its appointment as the

Electronic Agent.

3. Designation of MERS as Mortgagee of Record; Designation
of Investor and Servicer of Record in MERS.
“"The Borrower represents and warrants that (a) it has
designated or shall designate MERS as, and has taken or
will take such action as is necessary to cause MERS to be,
the mortgagee of record, as nominee for the Borrower,...”
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MERS
eRegistration

The Illusion

Tangible Lien
(Deed of Trust)

Which Borrower

Borrower Signs  agreed to use MERS?

Borrower understands and agrees
that MERS holds only legal title to the
interests granted by Borrower in this
Security Instrument, but, if necessary
to comply with law or custom, MERS
(asnominee for Lender and Lender’s
successors and assigns) has the right:

to exercise any or all of those

interests, including, but not limited

to, the right to foreclose and sell the
Property; and to take any action

required of Lender including, but not

limited to, releasing and canceling

ra

this Security Instrument’.




The Borrower, the Lender & eNotes

Purchaser

*Purchaseragrees to purchase Mortgage Loans

* Purchaser desires to register Mortgage Loan on MERS system

Also referred to as:

"Borrower” and “"Lender” Electronic Tracking

Agreement

The Whole Loan Sale agreement between
Purchaser, Seller, MERSCCORP, Inc. and
Mertgage Electronic Registrations Systems,
Ine.

Seller
* Seller agrees to sell Mortgage Loans
* Selleris abligated to service the Mortgage Loans
Source: IMERS Electronic Tracking Agreement

The Borrower, the Lender & eNotes

MERS Membership?

Addendum to MERS Membership Agreement:

“1. The MERS eRegistry is a registry system evidencing the transfer of
interests in eNotes (transferable records) that are intended to satisfy the
safe harbor provisions of Section 16 (¢) of the Uniform Electronic Transaction
Act ("UETA”) and Section 201 (c) of the Electronic Signatures in Global and
National Commerce Act (“"ESIGN”). The MERS: eRegistry is owned and
operated by MERSCORP, Inc., which afso owns and operates Mortgage
Electronic Registration Systems, Inc. (collectively, MERSCORP, Inc. and
Mortgage Electronic Registration Systems, Inc. are referred to as "MERS”).”

“2. Each Member that accesses, uses or integrates with the MERS eRegistry
shall execute this Addendum by an authorized officer, and in doing so, agrees
to be bound by the terms and conditions set forth in this Addendum, and such
other Rules and Procedures that govern the access and use of or the
integration with, the MERS eRegistry."

Are you beginning to realize “we are not in Kansas anymore”?



MERS - Old World/New World IDEAS?

NEW WORLD / NEW LANGUAGE

Paper World Electronic World
Negotiable Instrument Tragsferable Record ("eNgfte”)
Original Note Auth

Possession Contro

Investor/Holder Controlle

Custodian Location (el nic vault)
Endorsement Transfer of

Chain of Endorsements and Transfer Audit Trail

Delivery
Wet Signature

Tangible is not Intangible. Tangible can be touched.

Tangible Laws did not change.
eNotes are not legal.
Seel5 USC 7003.

MERS eRegistry

Lender

MERS eDelivery M S

/ (Electronic Bailor
\ of eNote) %

Store eNote | ' Confirm receipt
| |

Investor’s

—~ eDel

Electronic
Vault

Transfer notice i
\!’Transfer confirmed

Register eNote

==

_eMortgéEE‘xk Registration CO.mplé_Fe MERS

Legend

Closihg P Transfer Request . eRegistry AR

SYStEm Tra nS.fer.. Comp|ete MERS EDE”VETV
.. Investor
Lender /. It all starts here. Borrower documents are e

scanned ' for use in electronic format, including the
alleged tangible Note and Deed of Trust, lien.
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Borrower Signs

“Tangible Borrower

Temporary Perfection?

Borrower

Borrower understands and agrees
that MERS holds only legal title to the
interests granted by Borrower in this
Security Instrument, but, if necessary
to comply with law or custom, MERS
(as nominee for Lender and Lender’s
successors and assigns) has the right:
to exercise any or all of those
interests, including, but not limited
to, the right to foreclose and sell the
Property; and to take any action
required of Lender including, but not
limited to, releasing and canceling
this Security Instrument”.”

Borrower and Lender

. line of
ting L ?
Originating Lender credit extended
Lend
ender Deed of Trust

File/Record Lien

The Illusion PublicLand

Records

Tangible Lien
(Deed of Trust)

% J

Secured Creditor of

Borrower Signs Record?

Borrower

Borrower understands and agrees
that MERS holds only legal title to the
interests granted by Borrower in this
Security Instrument, but, if necessary
to comply with law or custom, MERS
(as nominee for Lender and Lender’s
successors and assigns) has the right:
to exercise any or all of those
interests, including, but not limited
to, the right to foreclose and sell the
Property; and to take any action
required of Lender including, but not
limited to, releasing and canceling
this Security Instrument”.”




Borrower and Lender

MERS does not create an
eNote. MERS only utilizes
registration and transfer of
an eNote.

Indentured Products™

Electronic Signature
Products

A MERS Member creates the e Note
eNote, then registers it within Wuthéritative thby?
one day of creation on the

MERS system. Transferrable

Record

MERS Member

Borrower and Lender

# Indentured Products™

....... y

Note
P Tangible Lien

See Florida Bankers Association
Case #09-1460 ’L

Electronic Signature
A MERS Member creates the Products
eNote, then registers it within

one day of creation. e Note

Authoritative Copy?

The negotiability of eNotes is addressed ToTerEle
in ESIGN and UETA through the concepts ra:s "3 =
of “transferable records” and “control.” el

See 15 USC 7003 MERS Member



Borrower and Lender

Electronic Signature
Products

— eNote _
e Note Registration MERS.
eRegistration

Authoritative Copy?

MERS Member MERS

eDelivery

Alleged Authoritative Copy Electronic Bailor

of the tangible note?

[ Sem— I'aI"IS Erra Dle
i —_— Record

Scannedloan
documents

Article 3, UCC 15 USC 7003

Borrower and Lender

Electronic Signature
Products

———— eNote

e Note Registration ' MERS

eRegistration

Authoritative Copy?

ransferrable
Record

A “transferable record” is defined as an electronic record that (i) would
be a note under Article 3 of the UCC if the electronic record were in
writing and (ii) the issuer of the electronic record expressly has agreed
that it is a transferable record. ESIGN additionally requires that the
record must relate to a loan secured by real property. MERS eRegistry
PDF Guidelines (But the Tangible Note is not a Transferable Record)

MERS Member

Article 3, UCC 15 USC 7003



Borrower and Lender

Electronic Signature
Products

eNote

e Note Registration MERS

eRegistration

l

Authoritative Copy?

MERS Member

ransferrable
- Record

¢
Taf‘gm € e Payment Intangible

Tangible Lien

Alleged

Article 3, UCC 15 USC 7003

Borrower and Lender

Negotiation of eNote

eDelivery Transfg d eDelivery

ransterrable Wy MERS Transfer Request BIE B0
Record i i
eg_)).e.l.wery Transfe eRegistration ega)-e.l.wery Transfer Record
nfirmation nfirmation

MERS Member MERS Member

Actual Notice

The Mortgage Banking Industry only designed the MERS eRegistry
system to meet “Control” requirements to satisfy ESIGN and UETA.

The Payment Stream
Payment Intangible

ransferrable
Record
o\
'%

X
"39%'\} N

Tangible Lien

Underlying Collateral
Alleged Article 3, UCC 15 USC 7003



Borrower and Lender

Negotiation of eNote
(Subsequent Purchaser)

eDelivery Transfer

_ : ___d eDelivery :
Transferrable Jervmpes ' MERS Transfer Request IIEREEIELE
Record i i
eDelivery Transfe eRegistration .eEeiwery Transfer Record
Confirmation nfirmation

MERS Member MRS Member

Actual Notice
Actual Notice

\'
Constructive Notice

" Tangble
Note

Tangible Lien PublicLand

Records

assignment of lien

Constructive
Notice Where real property is located

Borrower and Lender
(Chain of Negotiation)

N Subsequent Purchaser
- Negotiation of eNote ( i i )
Originator i Securitizer

Controller  opejivery Transfer e ___ eDelivery
Transferrable Request

’ MERS Transfer Reque 1 Transferrable
Record Delivery Transfe Ea‘ Transfe Record
eDelivery Trans eRegistration e ewery‘rans r ecor
nfirmation

Confirmation
MERS Member

MERS Member
(Subsequent Purchaser) Negotiation of eNote

Securitizer
eDelivery Transfer b y eDelivery

Transferrable R MErs Transfer Request BUIELE ie 1
Record i : . i
eDelivery Transfe eRegistration .eEehvery Transfer Record
Confirmation nfirmation

MERS Member
Negotiation of eNote

(Subsequent Purchaser)
Depositor

MERS Member

(Subsequent Purchaser)

Depositor .
P _ eDelivery Transfer B 4 cDelivery Trustee
Transferrable -

“ Request ’ MERS Transfer Requedt i a2
Record - - ; '

eDelivery Transfe eRegistration eEeiwerv Transfer Record

!E f nfirmation

MERS Member O eH" MERS Member

(Subsequent Purchaser)




Borrower and Lender
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(Subsequent Purchaser) Negotiation of eNote

: (Subsequent Purchaser)
Trustee _ —
eDelivery Transfe

— cDelivery Custodian
ransterrable Wy MERS Transfer Request [0 =135 01
Record
<

E D e.lFi veryt Transfe eRegistration e% e.l; veryt Transfer Record
onfirmation nfirmation
MERS Member MERS Member

(Subsequent Purchaser) Negotiation of eNote

Custodian
eDelivery Transfg, ==

S, ) (Subsequent Purchaser)
_ . = = eDelivery
Request MERS Transfer Request BIETE A1)
Record p Record

eDelivery Transfe eRegistration ega)-e.l.wery Transfer
nfirmation

MERS Member " rmaton MERS Member

No matter how many times the Transferable Record is delivered via
the electronic bailor, the alleged tangible lien contained as an

underlying collateral for the payment stream is governed by the
lien itself and laws of local jurisdiction.

Borrower and Lender

Negotiation of eNote
Any
Controller pm— ——_—
eDelivery Transfg

- eDelivery (Subsequent Purchaser)
ransterrable perwmrs; Transfer Request :
s
%

eDelivery Transfe eRegistration ega)-e.l.wery Transfer
nfirmation

Confi i
MERE Member 20 T e-on MERS Member

Actual Notice
Actual Notice

\'
Constructive Notice

angible
Note
Tangible Lien PublicLand

assignment of lien Records

Constructive

Notice Where real property is located



Borrower and Lender

Then you have this type of mentality from the Courts and the Banks
attorneys? Source: here

“The Court’s ruling is consistent with many other
courts’ rejection of the argument that the note and the
mortgage are separated just because MERS is the
mortgagee,” said Janis Smith, MERSCORP's Vice
President for Corporate Communications. "When MERS
is the mortgagee, the mortgage is enforceable and
secures the repayment of the debt. The borrower
and the lender agreed to designate MERS as the
mortgagee as nominee for the lender, and this
does not invalidate the mortgage security instrument.”

They just didn't clarify what "Borrower” they were speaking of.

“The Borrower represents and warrants that (a) it has designated or shall
designate MERS as, and has taken or will take such action as is necessary to
cause MERS to be, the mortgagee of record,”

Source: ELECTRONIC TRACKING AGREEMENT - WAREHOUSE LENDER

And YES the Tangible Note was separated from the Lien.

Borrower and Lender

Did MERS provide an
agreement with you to
designate MERS as a
nominee or Mortgagee?

Did MERS sign your Deed of Trust?



