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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

IN THE MATTER OF

JASON WILLIAM KOONTZ and
KRISTIN MAUREEN KOONTZ,

CASE NO. 09-30024 HCD
CHAPTER 13

DEBTORS.

KRISTIN MAUREEN KOONTZ,

PLAINTIFF,
Vvs. PROC. NO. 10-3005
EVERHOME MORTGAGE COMPANY,
TRUSTCORP MORTGAGE COMPANY,
EVERBANK, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC.,
DEFENDANTS.
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Appearances:

Debra Voltz-Miller, Esq., and Thomas Panowicz, Esq., counsel for plaintiff, 1951 East Fox Street, South
Bend, Indiana 46613,

David J. Jurkiewicz, Esq., counsel for defendanis EverHome Mortgage Company, EverBank, and Mortgage
Electronic Registration Systems, Inc., Bose McKinney & Evans LLP, 111 Monument Circle, Suite 2700,
Indianapolis, Indiana 46204; and

Mark E. Wagner, Esq., counsel for Trustcorp, Wyland, Humphrey, Wagner & Clevenger, 1406 West
Plymouth Street, P.O. Box. 158, Bremen, Indiana 46506.

MEMORANDUM OF DECISION

At South Bend, Indiana, on September 30, 2010.

Before the court is the Motion for Summary Judgment filed by defendants EverHome Mortgage
Company (“EverHome™) and EverBank (“EverBank™) (together, “EverHome defendants’™) against the
plaintiff, chapter 13 debtor Kristin Maureen Koontz (“plaintiff” or “debtor’) on all counts of her Complaint
in this adversary proceeding. Defendant Mortgage Electronic Registration Systems, Inc. (“MERS” or

“MERS defendant”) also filed a Motion for Summary Judgment against the plaintiff with respect to Count
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V of the Complaint. The plaintiff filed Responses to each summary judgment motion, and the defendants
replied. Once the briefing schedule had passed, the court took the matter under advisement. For the reasons

that follow, the court denies the summary judgment motions before it.

BACKGROUND

On August 15, 2003, the plaintiff executed a Note which promised to pay the lender Trustcorp
Mortgage Company (“Trustcorp”) $75,277.00 plus interest over 30 years. The Note was secured by a
mortgage on the plaintiff’s real estate. That same day, the plaintiff executed the Mortgage on property
located at 615 South Street, Mishawaka, Indiana. The lender was Trustcorp; the beneficiary was MERS,
“solely as nominee for Lender . . . and Lender’s successors and assigns”; and the plaintiff was the borrower-
mortgagor. The Mortgage was recorded in the St. Joseph County Recorder’s Office on September 29, 2003.

The plaintiff filed a chapter 13 petition on January 7, 2009. EverHome filed a sworn proof of
claim on May 5, 2009. (“Claim No. 22”). After the Chapter 13 Trustee and the debtor objected to the
Claim, EverHome filed a response, with affidavits, and then filed an Amended Proof of Claim (*Claim No.
22-2") on September 9, 2009, adding documents to the claim. After a hearing, EverHome filed a motion
seeking to convert this matter to an adversary proceeding. At a hearing, the court heard the positions of the
parties and determined that the objections to EverHome’s Claim No. 22 were in essence a challenge to “the
validity, priority, or extent of a lien” held by the creditor. See Fed. R. Bankr. P. 7001(2). It therefore
directed the Trustee and debtor to convert the contested matter into an adversary proceeding.

The plaintiff debtor filed her Complaint timely. It was comprised of six counts:

I. That EverHome did not attach to the proof of claim the required documents providing

evidence of perfection of a security interest that was perfected prior to the filing of the
bankruptcy, in violation of Rule 3001(c) and (d) of the Federal Rules of Bankruptcy Procedure.

' The court has jurisdiction to decide the matter before it pursuant to 28 U.S.C. § 1334 and § 157 and the
Northern District of Indiana Local Rule 200.1. The court has determined that this matter is a core
proceeding pursuant to 28 U.S.C. § 157(b}X2)(K).
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[1. That EverHome failed to attach to the proof of claim the required documents to prove that
the Note under which it claimed entitlement to payment was received prior to the filing of the
bankruptcy.

IIl. That EverHome violated the automatic stay by attempting to obtain the Note and assign the
Mortgage after the filing of the bankruptcy petition, in violation of § 362(a)(3), (4) and (5).

IV. That EverHome is not the “real party in interest” to claim payment from the bankruptcy
estate because there is no evidence of a contractual relationship between EverHome and the
plaintiff, and because there is no evidence that Phaedra High or Corey Roberts are EverHome’s
authorized agents or that an attorney reviewed the original proof of claim.

V. That the Plaintiff can exercise the rights of a bona fide purchaser under § 544(a)(3) to set
aside the purported claim of EverHome for lack of perfection of a security interest in the real
estate.

VI. That EverHome (not EverBank) violated 15 U.S.C. § 1641(g) if in fact it received
Assignment of the Note and Mortgage on July 15, 2009.

See R. 1 (Complaint); R. 23 at 2 (plaintiff’s summary of her Complaint). The defendants EverHome,
EverBank, and MERS filed Answers to the Complaint; the EverHome defendants then filed a Motion for
Summary Judgment. See R. 16.
In their Brief, the EverHome defendants set forth a Statement of Material Facts Not In Dispute.

See R. 17 at 2 ff. They began with the debtor’s execution on August 15, 2003, of the Note in favor of
Trustcorp and the Mortgage to MERS as nominee for Trustcorp. The Mortgage was duly recorded on
September 29, 2003. Trustcorp, through Julia Norris, an Assistant Vice President, endorsed the Note in
blank and without recourse. Government National Mortgage Association (“GNMA™) provided funding to
Trustcorp for the Plaintiff’s loan, and therefore became an investor in the plaintiffs loan. However,
Trustcorp remained the owner and servicer of the loan until Trustcorp transferred the Note and Mortgage
to EverBank. On November 1, 2006, EverBank acquired ownership of the loan, including the Note and
Mortgage. Servicing of the loan, including the Note and Mortgage, also was transferred from Trustcorp to

EverHome on November 1,2006. See id. at 2-3.
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On October 20, 2006, EverHome sent the plaintiff a letter informing her that the servicing of the
loan was being transferred from Trustcorp to EverHome effective November 1, 2006. Since November 1,
2006, EverHome has serviced and continues to service the plaintiff’s loan for EverBank, the owner of the
loan. EverHome has been in possession of the original Note, which is endorsed in blank, at all times since
the debtor filed her voluntary petition on January 7, 2009, and throughout the debtor’s bankruptcy
proceeding. It is presently in the possession of EverHome’s counsel. See id at 3-4.

EverHome, through its authorized agent, ﬁléd its proof of Claim No. 22 on April 5, 2009,
Attached to the proof of claim were a copy of the Note endorsed in blank, the recorded Mortgage, and an
itemization of the total claim, arrearage claim, and mortgage payments included in the arrearage claim. In
its Brief, EverHome then set forth the events which occurred after it filed the original proof of claim:

A. On July 15, 2009, MERS, as nominee for Trustcorp, executed a written Assignment of
Mortgage in favor of EverHome.

B. On September 9, 2009, EverHome filed its amended proof of claim. It attached an
unrecorded copy of the Assignment, a copy of the Note endorsed in blank, and a copy of the
recorded Mortgage.

C. On September 18, 2009, the Assignment of Mortgage was recorded in the St. Joseph County
Recorder’s Office.

D. On November 2, 2009, EverBank acquired the investor rights to the plaintiff’s loan from
GNMA.

E. On November 16, 2009, EverBank sent plaintiff a Notice of Assignment, Sale or Transfer
of Mortgage Loan.

See id. at 4-5. Accordingly, it stated, EverBank is currently both the owner and investor of the plaintiff’s
loan, and EverHome services the loan for EverBank. /d. at 5, ] 19.

With its summary judgment motion, EverHome alr;,o submitted the Affidavit of Lorri Beltz,
Supervisor of the Default Litigation/Bankruptcy Department at EverHome. As the person who controls the
relevant business records of EverHome, she verified the following information:

1. Trustcorp originated the loan to the plaintiff in August 2003.




AO 72A
(Rev. 8/82)

Case 10-03005-hcd Doc 58 Filed 09/30/10 Page 5 of 17

2. On or about September 23, 2003, Government National Mortgage Association (*“GNMA™)
provided funding to Trustcorp for the plaintiff’s loan. In connection with this transaction,
GNMA became the investor in the plaintiff’s loan, and Trustcorp remained the owner and
servicer of the loan.

3. EverBank acquired ownership of the loan, including the Note and Mortgage, from Trustcorp
effective November 1, 2006.

4. EverHome acquired servicing rights from Trustcorp effective November 1, 2006.

5. Since November 1, 2006, EverHome has serviced and continues to service the Plaintiff’s loan
for EverBank, the owner of the loan.

6. Ever Bank acquired the investor rights to Plaintiff’s loan from GNMA effective November 2,
2009.

7. Accordingly, EverBank is currently both the owner and investor of Plaintiff’s loan and
EverHome services this loan for EverBank.

8. The Assignment of Mortgage . . . was recorded in the St. Joseph County Recorder’s Office
on September 18, 2009. .

R. 16, Ex. A, 1 8-15. Attached to Lorri Beltz’s Affidavit were (A) a copy of the October 20, 2006 letter
to the debtor announcing the transfer of the servicing of her loan, and (B) the Affidavit of the attorney for
EverHome, EverBank, and MERS, itemizing the time expended in rendering services in this matter and
requesting attorneys” fees of $31,000 and expenses of $340.

Two affidavits had been submitted on behalf of the EverHome defendants on October 13, 2009,
in the debtor’s main bankruptcy case, after objections to the amended proof of claim had been filed. One
was proffered by Ms. Beltz, the other by EverHome’s attorney. They stated the following under oath:

1. Ms. Beltz’s “Affidavit of EverHome Mortgage as to Possession of Original Note™: She stated

upon oath that the Note attached to her Affidavit was a true and accurate copy and that it was

executed by the debtor on August 15,2003, She further stated that the “note was subsequently
endorsed in blank by the originating lender, Trustcorp Mortgage Company, and delivered to

EverHome.” Finally, she affirmed that “EverHome has been in possession of the original note

endorsed in blank at all relevant times during this bankruptcy case, and has now delivered the

original to its counsel to present to the Court as necessary.” R. 98, 972, 3.

2. “The Affidavit of Counsel as to Possession of Original Promissory Note,” affirmed by Teresa
E. Dearing, Attorney for EverHome: She stated that she was in possession of the original note
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endorsed in blank, which was delivered by EverHome to its counsel, and that she would hold
it for safekeeping in a fireproof safe in her office.

R. 98, 99 (Case No. 09-30024).

In her Response to Motion for Summary Judgment, the debtor asserted that there were material
facts in dispute concerning the allegations in her Complaint. She pointed out that it was unclear who held
the Note and Mortgage on the date of the bankruptcy filing (and even on November 1, 2006, when
ownership of the documents supposedly was transferred); who was entitled to collect from the bankruptcy
estate on the Note; and whether the Note was secured by the real estate of the plaintiff. See R. 23.

The debtor told a different set of facts from the EverHome defendants’ facts. According to her
Statement of Genuine Issues of Material Fact, Trustcorp gave the debtor’s original documents to its
document custodian, National City Bank. The debtor’s loan “was service released to Everhome Mortgage
Company 11/1/2006.” R. 23, Ex. 1. The debtor also related that an individual named Juanita Webster
requested from U.S. Bank copies of the Note, Mortgage, and recorded assignment from MERS to Trustcorp.
U.S. Bank provided copies of the Note and Mortgage on March 20, 2009.

‘ After Everhome filed a proof of claim for Claim No. 22, the Chapter 13 Trustee repeatedly
requested chain of title documentation from an individual named Corey Robertus of Moss Codilis. She had
no success. However, the debtor reported that U.S. Bank received an unrecorded assignment on June 30,
2009, from MERS to “blank.” Since there was no valid assignee in the original assignment provided by
U.S. Bank, according to the debtor, a flurry of activity occurred in order to make sure an assignment would
be prepared for use by EverHome. On September 9, 2009, EverHome filed an amended claim attaching the
Note, Mortgage, and the unrecorded Assignment of Mortgage. The debtor then described her concerns
about the Assignment:

The assignment that was prepared purported to assign ‘all beneficial interest® under the
mortgage from MERS as nominee for Trustcorp to Everhome. Bethany Hood, who signed the

Assignmentas VP of MERS, is not an employee of MERS. The assignment was dated July 17,
2009, with an effective date of July 15, 2009. It was not untit September 17, 2009 that the
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original note was requested from U.S. Bank. It was forwarded from EverHome to their attorney

on September 21, 2009. Lorri Beltz, in her Supplemental Affidavit of EverHome Mortgage

Company, stated under oath that EverBank acquired the Note and Mortgage from Trustcorp

effective November 1, 2006. How National City, EverHome, and EverBank could all possibly

have physical possession of the Note on November 1, 2006, is a question of fact that raises a

genuine issue of material fact precluding summary judgment,

R. 23, pp. 4-5 (citations to Record omitted). The debtor concluded that there were genuine issues about the
actual holder of the Note and whether documents were fabricated “in order to circumvent the statutorily
required documentation required by the proof of claim process.” Id. at 5.

In their Reply Brief, the EverHome defendants accused the plaintiff of presenting “inaccurate
orirrelevant statements of the law” and “a confused amalgamation of the various parties and their respective
rights, in an attempt to obscure Defendants EverHome’s and EverBank’s clear status as a holder of the Note
and perfected Mortgage.” R. 31 at 3. Nevertheless, they admitted that U.S. Bank did possess the Note — but
only as “a custodian and agent of EverHome and EverBank in connection with the Note.” Id. at 4. They
continued to affirm that, at all relevant times, “and during the entire pendency of the bankruptcy, EverBank
was in physical possession of the Note, either through its direct physical possession or through the physical
possession of the Note by EverBank’s custodian, U.S. Bank, or agent, EverHome.” Id.

To their Briefthe EverHome defendants appended EverHome’s Second Supplemental Affidavit,
which was another Affidavit of Lorri Beltz, Supervisor of the Bankruptcy Department, in which she

reiterated the abovementioned facts and further verified this information:

(a.) U.S. Bank is a custodian and agent of EverHome and EverBank in connection with the Note
and is charged with care and control of the Note.

(b.) All actions taken by U.S. Bank, including any possession of the Note, were in its capacity
as a custodian of and agent for EverHome.

(c.) Atall times relevant herein, and during the entire pendency of the bankruptcy, EverBank
has been in physical possession of the Note, either through direct physical possession or through
physical possession of the Note by EverBank’s custodian, U.S. Bank, or agent, EverHome
Mortgage.

See R. 31, Ex. A, Aff., April §, 2010,




AQ 72A
(Rev. 8/82)

Case 10-03005-hcd Doc 58 Filed 09/30/10 Page 8 of 17

MERS also filed a Motion for Summary Judgment. See R. 44. It pointed out that the mortgage
documents were properly executed and recorded in 2003, and that the Mortgage therefore, by that recording,
was perfected. See R. 45 at 5. It argued that the cases cited by the plaintiff prove the MERS position that
the failure to record an assignment of a mortgage, standing alone, does not void the mortgage. See id. at
6-7. 1t further asserted that a post-petition assignment of a mortgage does not trigger the automatic stay
because it does not involve the transfer of property of the debtor. See id at 8. Finally, MERS contended
that any bona fide purchaser of the debtor’s property, on the petition date, would have had constructive
knowledge of the mortgage, because it was recorded; therefore, the debtor could not avoid the mortgage
under § 544(a)}3). See id. at 8-9.

In her Response to the MERS summary judgment motion, the debtor again challenged the
validity of the Assignment of Mortgage signed by Bethany Hood, an individual who was not an employee
of MERS, as MERS admitted, and yet who signed the Assignment in her alleged capacity as Vice President
of MERS. See R. 48 at 2. The debtor also noted that MERS was solely the nominee for Trustcorp under
the Mortgage; after Trustcorp was acquired by 1st Source Bank on May 3, 2007, the debtor questioned
whether MERS could be Trustcorp’s nominee. She contended in her Response that MERS did not have the

authority to assign the debtor’s Mortgage to EverHome on July 17, 2009.

DISCUSSION
The EverHome defendants and the MERS defendant seek summary judgment on the debtor’s
Complaint. Under Rule 56(c) of the Federal Rules of Civil Procedure, made applicable in this court by Rule
7056 of the Federal Rules of Bankruptcy Procedure, summary judgment is proper “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a

matter of law.” Fed. R. Civ. P. 56(c); see Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Anderson v.

8
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Liberty Lobby, Inc., 477U.S. 242, 247 (1986); Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574, 585-86 (1986). In order to avoid trial, the moving party bears the burden of showing that no
genuine issue of material fact is in dispute. See Anderson, 477 U.S. at 256; Celotex, 477 U.S. at 322. “To
avoid summary judgment. . . the nonmoving party [is] required to set forth *specific facts showing that there
is a genuine issue for trial,” Fed. R. Civ. P. 56(e), and, further [has] to produce more than a scintilla of
evidence in support of his position.” Silk v. City of Chicago, 194 F.3d 788, 798 (7th Cir, 1999). In order
to demonstrate that a real factual dispute exists, the nonmovant must produce evidence of the dispute rather
than relying solely on the allegations or denials in its pleadings. See Barber v. United States (In re Barber),
236 B.R. 655, 659 (Bankr. N.D. Ind. 1998); N.D. Ind. LB.R. B-7056-1. Summary judgment must be
granted “against a party who fails to make a showing sufficient to establish the existence of an element
essential to that party’s case, and on which that party will bear the burden of proof at trial.” Celotex, 477
U.S. at 322,

The court begins its consideration with Counts I and II of the debtor’s Complaint and the
Defendants’ summary judgment motions on those issues. Both counts focused on the procedural defects
of the EverHome Proof’s of Claim No. 22 under Federal Rule of Bankruptcy Procedure 3001(c) and (d). The
debtor’s first Count alleged that documents providing evidence of perfection of a security interest were not
attached to the Proof of Claim, and therefore the proof of claim was fatally defective and was not entitled
to prima facie validity. The debtor’s second Count alleged that documents providing evidence that
EverHome was the valid holder and owner of the Mortgage and Note, and thus the real party in interest to
bring this claim, were not attached to the Proof of Claim. Because EverHome did not demonstrate that,
prior to the petition date, the debtor’s Note was duly endorsed, transferred and delivered to EverHome, the
plaintiff alleged that EverHome had no right to payment from the debtor’s bankruptcy estate.

The EverHome defendants argued that they were entitled to summary judgment in their favor

on Counts [ and II because EverHome was, at all times relevant herein, a “person entitled to enforce” the
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Note and Mortgage in its capacity as loan servicer for the owner EverBank. EverHome stated that it was
in possession of the Note endorsed in blank, and therefore it was the “person entitled to enforce” the Note
under Indiana law. It also was in possession of the Mortgage and thus entitled to enforce it. It emphasized
that the assignment of the Note from Trustcorp to EverHome operated as an equitable assignment of the
mortgage, as well, without any necessity of the parties to the transfer executing or recording a separate
mortgage assignment. Forthat reason, the defendants argued, no separate assignment was required in order
for EverHome or EverBank to enforce the Note and Mortgage. As the holder of the Note and Mortgage,
EverHome contended, it was entitled to receive payments on those instruments, payments ultimately
intended for EverBank as owner of the loan, and to file a proof of claim in the bankruptcy in its capacity
as servicer of the loan for EverBank.

The debtor, however, insisted that the Note as presented in the Proof of Claim was payable only
to Trustcorp and that there was no evidence of the transfer from Trustcorp to EverHome. She asserted, as
well, that even though the Mortgage was given to MERS as nominee for Trustcorp, MERS was not entitled
to payment on the Note. Nor was MERS allowed to fabricate the Assignment of Mortgage with a signature
by Bethany Hood, who was not a MERS employee. The debtor questioned, therefore, whether EverHome
was assigned and held the Mortgage on the date of the filing of the bankruptcy.

Because the Complaint and Motions for Summary Judgment began with the procedural
irregularities of Proof of Claim No. 22 filed by EverHome, the court reviewed the Proofs of Claim first.
It found that the original Proof of Claim presented no “chain of title.” The attached Mortgage was given
to MERS as nominee for Trustcorp and its successors and assigns, but EverHome was not connected to
Trustcorp in the documentation. The attached Note listed the Lender as Trustcorp and its successors and
assigns, and it contained an endorsement in blank, but again it did not link the Note to EverHome. The
Itemization lists did not name EverHome (or Trustcorp) as the creator of the lists. It appears that the lists

were prepared by Moss Codilis, but that entity and its relationship to EverHome (or Trustcorp) were not

10
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identified.” The Proof of Claim was signed electronically by “Phaedra High on behalf of Corey M.
Robertus, Authorized Agent for the Creditor EverHome Mortgage,” but those persons were not identified
by EverHome as authorized agents’ The debtor’s Count IV of the Comp!aint raised these issues.

The amended Proof of Claim was signed by Teresa E. Dearing, Attorney for creditor EverHome.
Her Affidavits, attached to the summary judgment motions, attested to her position as counsel for the
creditor, but no identifying information was attached to the Proof of Claim. The amended Proof of Claim
appended an Assignment of Mortgage which transferred the debtor’s mortgage from MERS to EverHome,
effective July 15, 2009. It was notarized but not recorded. It was signed by “Bethany Hood, V.P. of MERS,
as nominee for Trustcorp,” on July 17, 2009. MERS admitted (in its Answer, R. 11, § 30) that Bethany
Hood was not an employee of MERS.

The requirements of a proof of claim are set forth in Rule 3001 of the Federal Rules of
Bankruptcy Procedure. A proof of claim “shall cénstitute prima facie evidence of the validity and amount

of the claim” if it is executed and filed in accordance with the Federal Rules of Bankruptcy Procedure. Fed.

? The court noted that an advisory warning was printed in small print at the bottom of the “Itemization of
Total Claim” and “Ttemization of Arrearage Claim” which stated: “Please be on notice that the bankruptcy
fees for the current case include the post-petition preparation and filing of this Proof of Claim; obtaining
and reviewing the Chapter 13 Plan; and the preparation, filing and service of a request for Special Notice
to monitor this bankruptcy. These post-petition fees are included in the Proof of Claim so that the subject
loan is current upon completion of the Plan. Ifthe Debtor(s) object to these fees being included in the Proof
of Claim, please contact Moss Codilis at . . . .” The court also noted the failed attempts of the debtor’s
counsel to contact Phaedra High and Corey M. Robertus, perhaps of Moss Codilis. From a Westlaw search,
the court learned that “Moss Codilis, LLP, is an entity that is comprised of a partnership consortium of five
creditor law firms” and which has been investigated in various courts. In re Greco, 405 B.R. 393, 394
(Bankr. 5.D. Fla. 2009) (describing the conduct of an attorney of that firm, ordering a show cause hearing),
see also In re Waring, 401 B.R. 906 (Bankr. N.D. Ohio 2009) (ordering show cause hearing with Moss
Codilis and other parties concerning the creditors’ delegation of bankruptcy responsibilities to other firms
and, in particular, the role of Corey M. Robertus, who signed as “attorney in fact for Saxon Mortgage™).

* The Proof of Claim did not reflect that attention was paid to the requirements set out on the form. Official
Form 10 requires a claimant to attach “redacted copies of any documents that support the claim, such as
promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements.” Fed. R. Bankr. P. Official Form 10. The form also requires a claimant
to provide an explanation if documents are not available, '

11
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R. Bankr. P. 3001(f). The rule states that a proof of claim must be in writing, be executed by the creditor
or its authorized agent, and, when based on a writing, be filed with the original or a duplicate of that writing.
Fed. R. Bankr. P. 3001(a)-(c). It also requires that, if the creditor claims a security interest in the debtor’s
property, “the proof of claim shall be accompanied by evidence that the security interest has been
perfected.” Fed. R. Bankr. P. 3001(d).

The claim “is deemed allowed, unless a party in interest . . . objects.” 11 U.S.C. § 502(a). Ifan
objection is filed, then the court is required to determine the amount and validity of the claim as of the date
of the bankruptcy petition. With the objection comes a shifting burden of proof for the parties:

Claim objectors carry the initial burden to produce some evidence to overcome the rebuttable
presumption of validity. The evidence set forth by the objecting party must be of a probative
force equal to that of the allegations asserted in the claim. “Once the objector has produced
some basis for calling into question allowability of a claim, the burden then shifts back to the
claimant to produce evidence to meet the objection and establish that the claim in fact is
allowable.” [In re] O’Mailey, 252 B.R. [451,] 456 [(Bankr, N.D. I1l. 1999)]. However, the
ultimate burden of persuasion always remains with the claimant to prove entitlement to the
claim.

Inre Vanhook, 426 B.R. 296, 298-99 (Bankr. N.D. 111. 2010) (citations omitted); see also In re Watson, 402
B.R. 294, 297 (Bankr. N.D. Ind. 2009). Accordingly, the debtor first must overcome the rebuttable
presumption that the creditor’s claim is valid.

The court finds that the debtor successfully overcame the rebuttable presumption of validity.
She demonstrated that the documents attached to the Proofs of Claim No. 22 did not, by themselves,
establish the necessary chain of title. The Note and Mortgage were the underlying documents on which the
claim was based, but they identified Trustcorp as the payee and mortgagee, not EverHome. No documents
connected Trustcorp to EverHome. EverHome attempted to show that it now holds the rights originally
given to Trustcorp by attaching an Assignment of Mortgage to the amended Proof of Claim. However, the

debtor identified the bogus MERS employee signing the documents and thus demonstrated the Assignment’s

invalidity and fabrication. The documents submitted as attachments to both Proofs of Claim did not show

12
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a valid assignment of rights under the Note and Mortgage from MERS to EverHome. Therefore the claim,
unsupported by documents adequate to establish the assignment of rights on which it is based, does not
enjoy prima facie validity. See In re Samuels, 415 B.R. 8, 17 (Bankr. D. Mass. 2009).

The burden then fell to the claimant to establish that it holds the rights given by the debtor to
Trustcorp in the Note and Mortgage. EverHome argued that it was, at all times relevant herein, a “person
entitled to enforce” the Note and Mortgage in its capacity as loan servicer for the owner EverBank.
Moreover, because it is in possession of the Note endorsed in blank, EverHome is the “person entitled to
enforce” the Note under Indiana law.

The court finds first that the original Note to Trustcorp, signed by the debtor, was a property
negotiated instrument between the debtor and the lender; the debtor does not challenge the original Note
or Mortgage. At the end of the Note, below the debtor’s signature, was a stamp, “Pay to the Order of
Without Recourse Trustcorp Mortgage Company.” Julia Norris, Assistant Vice President of Trustcorp,
signed her name on the signature line as the authorized agent to sign the endorsement. That endorsement,
made by the instrument’s holder, was a “blank endorsement.” Ind. Code § 26-1-3.1-205(b) (“When
endorsed in blank, an instrument becomes payable to the bearer and may be negotiated by transfer of
possession alone until specially endorsed.”). The blank endorsement converted the Note to “bearer paper.”
See Ind. Code § 26-1-3.1-109(c). It made the Note payable to the person in possession of the instrument.
The party who possessed and held the Note was entitled to enforce the Note. Trustcorp held the debtor’s
Note and could consummate a transfer of the Note to another bank, either by filling in the necessary
information or by handing it to another party. As long as it held the note, however, Trustcorp was entitled
to enforce the Note as the bearer in possession of the Note. See Ind. Code § 26-1-1-201(20)(A) (““Holder’
means: (A) the person in possession of a negotiable instrument that is payable either to bearer or to an

identified person if the identified person is in possession of the instrument.”). It was also the entity entitled

13
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to enforce the Note. See Ind. Code § 26-1-3.1-301(1) (““Person entitled to enforce’ an instrument means:
(1) The holder of the instrument.”).

According to EverHome, Trustcorp endorsed the Note in blank and held it until November 1,
2006,.when EverBank acquired ownership of the loan, including the Note and Mortgage. Lorri Beltz
declared in her Affidavit that the Note “was subsequently endorsed in blank by the originating lender,
Trustcorp Mortgage Company, and delivered to EverHome,” which kept the Note in its possession “at all
relevant times during this bankruptcy case.” R. 98 (in Case No. 09-30024). The evidence indicates,
however, that the Note was held by National Bank and by U.S. Bank at various times. Since it was endorsed
in blank, it was negotiable by any entity in possession of the Note. Nevertheless, EverHome consistently
claimed to have had possession “at all relevant times.” Only after the debtor’s counsel discovered the fact
that other banks possessed the Note did EverHome admit that U.S. Bank possessed the Note, This
explanation followed.

As previously discussed, the Note was endorsed by Trustcorp, Plaintiff’s original Lender, in

blank without recourse. This endorsement converted the note to “bearer paper” and made any

party in physical possession of the Note a “holder” and a “person entitled to enforce™ the Note.

U.S. Bank is a custodian and agent of EverHome and EverBank in connection with the Note and

is charged with its care and control. All actions taken by U.S. Bank, including any possession

of the Note, were in its capacity as custodian of and agent for, EverHome. Atall relevant [sic]
herein, and during the entire pendency of the bankruptcy, EverBank was in physical possession
of the Note, either through its direct physical possession or through the physical possession of
the Note by EverBank’s custodian, U.S. Bank, or agent, EverHome. Accordingly, under well-
settled Indiana law, EverHome is the “holder” of the Note and is therefore a “person entitled to
enforce™ the Note, in its capacity as server for the owner of the Note, EverBank,

R.31 at4.

The court finds that EverHome has not always been in physical possession of the Note. It failed
to attach to the Proof of Claim an explanation that the document was held by U.S. Bank, as custodian and
agent, and perhaps by other entities. Instead, it took the liberty of determining what times constituted “all

relevant times” so that it did not need to establish a clear chain of title. By its clever use of the phrase “at

all relevant times,” it has dodged the requirements of the Proof of Claim and the questions of the debtor’s
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counsel. According to the most recent Affidavits of EverHome’s counsel and the supervisor of the
bankruptcy department, the Note now is being held by EverHome’s counsel “in a fireproof safe in her
office” for safekeeping. Nevertheless, the creditor’s establishment that it presently possesses and holds the
Note does not excuse EverHome from establishing a complete chain of title for this document, from its
original execution by the debtor to the present time, on the Proofs of Claim. It was not done and still has
not been done.

The court now considers whether the defendants can establish a valid claim to the debtor’s
Mortgage. EverHome and MERS argued that the debtor’s Mortgage was properly perfected. See R. 31 at
5;R. 45 at 5. They pointed out that perfection of a creditor’s security interest was determined by state law
and that, under Indiana law, the recording of the original mortgage under Indiana Code § 32-2 1-4;1
perfected a lien on real estate. In this case, the Mortgage was recorded in the St. Joseph County Recorder’s
Office on Septembe.r 29, 2003, and that recordation perfected the Mortgage under Ind. Code § 32-21-4-1,
well before the plaintiff filed her bankruptcy on January 7, 2009. See R. 31 at 5. According to the
defendants, the Mortgage later was assigned from MERS to EverHome, and that Assignment was recorded.
However, the lien was perfected when the original Mortgage was recorded, and the recording of a later
assignment of the mortgage does not have any impact on that Mortgage’s continuing status as a properly
perfected security interest. See id., citing cases. Finally, the defendants asserted that, under Indiana’s long-
settled doctrine of equitable assignment, an assignment of a note operates as an equitable assignment of the
mortgage without need for a separate assignment of the mortgage. See id. at 4, citing cases.

The plaintifT, in her Response to Motion for Summary Judgment, claimed that the chain of title
documentation still was unclear. She pointed out that the Assignment of Mortgage was attached to the
amended Proof of Claim as proof that EverHome had a claim to the debtor’s mortgage. The Assignment
alIégedly transferred the debtor’s Mortgage from MERS, as nominee for Trustcorp, to EverHome effective

July 15, 2009, which was after Trustcorp was transferred to 1st Source Bank. Also, the signature of
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Bethany Hood, as Vice President of MERS, was fraudulent. MERS, in its Answer to the plaintiff’s
Complaint, “admit[ted] that Bethany Hood is not an employee of MERS.” R. 23 at 4; R. 11 at ] 30. The
debtor claimed that the document was fabricated, and MERS has offered no other explanation; nor has it
submitted properly authenticated documentation of an assignment. Itappears to this court that a fraudulent
recorded Assignment of Mortgage might still be found today in the St. Joseph County Recorder’s Office,
despite MERS’s knowledge of the false signature. Indeed, MERS has completely sidestepped the fact that

this Assignment was signed by someone representing herself to be a Vice President of MERS, and it has

+ . declined to explain why this false document was attached to the amended Proof of Claim.

In the view of this court, the conduct of the EverHome defendants and the MERS defendant —
reflecting a lack of transparency and determination not to provide information or documents until required
—has burdened both the debtor and this court. See In re Brown, 431 B.R.309, 311 (Bankr. D. Mass. 2010).
[n Brown, the bank admitted to its own sloppiness and inattention. In this case, the creditors have been
forced to admit that (a) a non-employee signed the Assignment of Mortgage, representing herself to be a
Vice President of MERS, and (b) other banks or mortgage companies held the Mortgage and/or Note at
issue. As the Brown court stated succinctly, “Under these circumstances, equity requires payment of the
Debtor’s attorney’s fees and costs in conjunction with the Objection Claim and the commencement of the

adversary proceeding.” Id at 315,

CONCLUSION
This adversary proceeding arose out of the debtor’s and Trﬁstee’s objections to the EverHome
Proof of Claim No. 22. In the Complaint and Motions for Summary Judgment, the parties debated both the
creditor’s prima facie validity of the Proof of Claim and the validity of the creditor’s lien. The debtor,
focusing on the procedural insufficiencies of the Proof of Claim and on material issues of fact, challenged

the Proof of Claim and controverted the documentary and affidavit evidence of the defendants. The
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defendants, having admitted the truth of some of the debtor’s allegations, conceded that there are genuine
issues of material fact which preclude summary judgment.

If the direct issue before the court had been the debtor’s objections to EverHome’s Proof of
Claim, the court could have determined that EverHome failed to provide sufficient proof of its entitlement
to Claim No. 22. The debtor proved the defects in the Assignment of Morigage and the lack of a chain of
title demonstrating proof of ownership; she also raised numerous procedural defects in the Proof of Claim
and questions concerning other underlying facts. See In re Doherty, 400 B.R. 382, 383 (Bankr. W.D.N.Y.
2009) (“In the absence of sufficient proof of the ownership of a claim, . . . that proof of claim can and must
be disallowed.”). |

However, before the court are Motions for Summary Judgment, filed by the EverHome
defendants and by MERS. The court therefore finds that the debtor succeeded in her burden of setting forth
specific facts showing that there are genuine issues for trial concerning the creditor’s Proof of Claim and
the validity of the defendants’ claims. The validity of the Assignment of Mortgage is one example of a
genuine issue precluding summary judgment for the defendant MERS. The lack of a chain ofttitle is another
genuine issue which precludes summary judgment for the EverHome defendants.

Having determined that genuine issues of material fact exist, the court denies the Motions for

Summary Judgment filed by the EverHome defendants and MERS. The court orders a trial on the merits,
at which the EverHome defendants and MERS must establish a complete and valid chain of title and must
provide evidence that EverHome has standing to enforce its rights under the Note and Mortgage executed
by the debtor. Trial on the matter will be set by separate order.

SO ORDERED.

Harry C. Dees, Jr., Jud
United States Bankruptcy Court
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